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ORDER

a thorough ofthe record, including a review ofthe
Report and Recommendation ofthe Administrative Judge, with any objections to
that report been timely and properly filed, Board adopts the
Recommendation of the Administrative Law Judge.

Wherefore, it is hereby ORDERED that Appellant's removal be MODIFIED to a
thirty-day suspension.



REPORT AND RECOMMENDATION

To the Honorable State Personnel Board of Review:

This cause came on due to Appellant's timely appeal of her August 24, 2009,
removal from employment with Appellee. A record hearing was held in the instant
matter on September 14, 15, and 16, 2010. Appellant was present at record
hearing and was represented by David S. Pennington, attorney at law. Appellee
was present at record hearing through its designee, Labor Relations Manager Ray
Geis, and was represented by Joseph N. Rosenthal and Rory P. Callahan, Assistant
Attorneys General.

the Board, pursuant
pursuant to this
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STATEMENT OF THE CASE

Pamela testified that prior removal she had been
employed by State of Ohio for approximately twenty-one years, with a long
tenure in a customer service capacity. She recalled she was employed in the
Department of Taxation from 1988 to 2007, before accepting the Human Capital
Management (HeM) Benefits Team Manager position with the Department of
Administrative Services (DAS) from which she was ultimately removed.

Appellant testified that amon.gst many other duties, she was required as HCM
Benefits Team Manager to ensure the completion of time sensitive OAKS system
entries with downstream effects in Payroll. She testified that her role as a manager
also required the s.upervision of five employees, who administered benefits and
processed payments for benefit plans (including COBRA insurance coverage) for
former employees and their dependents. COBRA (Consolidated Omnibus Budget
Reconciliation Act of 1986) is a federal law that, generally, grants employees the
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Appellant recalled that she began to receive customer service mailings and
TRAVIS checks origina.lly directed towards Ms. Campbell in September 2008 and
was not aware prior to an April 2009 interview with the Inspector General that OAC
113.02 provided for a two day time-frame for handling checks. She stated that in
2008, upon receipt of TRAVIS checks, she followed the standard office practice of
locking checks awaiting submission to Payroll in her desk. Appellant recalled
alerting staff via email on September 3, 2008, to similarly direct TRAVIS related mail
to her instead of Myron. Bell, who was only to cover the OAKS system. She testified
that she kept the TRAVIS checks she received between August 22 and October 13,
2008, in her desk and did not enter or assign anyone to enter the payments into the
TRAVIS system, but expected to have time to the process before an.y issue
arose.



""""'...,.., ..."'" the fact Mr. Bell primarily OAKS
system was not responsible for issues regarding uncashed checks, she most
likely would have forwarded any email inquiries like Schaefer's and Pryor's checks
to him for follow up with the Fiscal Accounting department. She recalled that Mr.
Bell would generally suggest that he had "taken care of it," and that complaints
about delays in check cashing were common, given an occasional 60-90 day delay
in the OAKS system. Appellant testified thatshe did not follow up with Mr. Bell on
the compla.ints, because she had no reason to believe he had not taken care of
them.

Appellant acknowledged that sh.e took responsibility for the error regarding
Ms. Schaefer's checks in an email dated February 11 2009, and further testified
that employee's uncashed checks totaling $815 were found inadvertently
stuck her desk drawer. She acknowledged that she assured Dee
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context the "processing. She explained that it typically took her team seven
days to get checks received into the respective COBRA systems and then to deliver
the checks to Fiscal Accounting. Appellant recalled she had not considered the
time it takes to deposit checks into her time frame, because no one in her office
deposited checks. Further, she stipulated that the process occasionally took longer
than seven days if a check was misdirected or mislabeled, and as such she never
intended to establish seven days as a firm processing time.

After the Investigator General report was issued, Ms. Perry testified that her
role changed. She recalled that Na.ncy Kelly requested an update on the status of
the TRAVIS system's coverage of former employees and in responding to Ms.
Kelly's request, she provided an Excel spreadsheet that contained the standard
system are participants' Social Security numbers. Appellant
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to ask if arose. s. Neel
observed that she was not provided with, nor was she aware of, any specific agency
wide instructions regarding how to make COBRA entries in the TRAVIS system. The
witness testified that she after entered the checks, she returned them to Appellant.

Ms. Neel indicated that per Appellant's instruction she took over the task of
entering TRAVIS checks. She recalled that although she first received checks from
the Appellant, she ultimately ended up receiving them directly from Martha
Fullerman, the clerk. The witness testified that she never took checks to Payroll to
be deposited a.nd always returned them to Appellant, with the exception of one
instance when Appellant specifically instructed her to take the checks directly to
Myron Bell because Appellant was going to be out of the office.

witness stated that in a.ddition to entering TRAVIS checks she continued
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COBRA only; he stated that he did not proper
clearance to make changes in TRAVIS and could only look up participant records in
the system.

Mr. Bell testified that although he received sporadic training on COBRA entry
processes from Diana Campbell prior to her retirement, neither he nor anyone else
ever received comprehensive training on the TRAVIS system. He observed that no
one was hired after Ms. Campbell's retirement to replace her and recalled that Ms.
Campbell's responsibilities were absorbed by Appellant and Ms. Neel.

The witness testified that prior to the March 2009 change in office
procedures, he consistently followed the process in which Diana Campbell trained
him for su.bmitting checks to Payroll. He noted that upon receipt of checks from the
clerk, he first identified whether the payment was directed towards OAKS or
TRAVIS. explained OAKS and TRAVIS checks were

users



he recall ever signing on comprehensive
COBRA procedures, and noted that the preferred process for entering COBRA
payments was constantly evolving. He recalled that after March 2009, procedures
were put in place which required COBRA payment checks to be sent to payroll for
deposit on a daily basis, and to be kept locked in a safe if their deposit was delayed.
The witness confirmed that he received either written or emailed instructions on
how to handle checks in March 2009, and additional ag.ency-wide procedures for
entering COBRA payments were implemented in October 19, 2009. Mr. Bell
observed that only the agency director had the authority to implement such
procedures, and noted that the October 2009 email acknowledged that a standard
process had been lacking prior to that time.

The witness testified that communication in the office was typi.cally carried
person or by email. He further testified that because Social Security

were as by the TRAVIS system, it was common
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Mr. Geis that Mr. Holbrook was removed from employment not because
checks were found in his office, but because he was a manager of a floundering
program.

Mr. Geis stated that he believed that Appellant affirmatively misrepresented
the status of the TRAVIS checks, because although she had been made aware of
several complaints regarding unprocessed checks by Ms. Neel she made no report
of the problems and took no ameliorative action. He noted that based upon herJob
description, Appell.ant had a duty to investigate, address and report the complaints
received. The witness indicated that Appellant was also responsible overseeing
the means and methods of COBRA administration and observed that when
employees program manager is obligated to ensure that duties are

out, del.egation or by direct assumption of duties.
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FINDINGS OF FACT

upon presented and evidence at
hearing, I make the following findings of fact:

Appellant was employed by Appellee for approximately two years prior to her
removal from employment on August 24,2009, and had approximately twenty-one
years of State service. Appellant was appointed to the position of Human Capital
Management (HCM) Benefits Team Manager in 2007 and was responsible for the
administration of benefits for State employees and their families, including former
employees who continued their health insurance benefits coverage through
COBRA. Appellant supervised five employees who administered benefits and
processed payments for benefit plans (including COBRA coverage). "Processing" a
COBRA payment means entering checks received into the computer system and
delivering the checks to the Accounting unit for deposit.



a
from former employee S·chaefer regarding uncashed COBRA checks
totaling approximately $815; Appellant was aware at this time that Ms. Schaefer's
checks had not been processed for several months. Appellant located the
uncashed checks and assured Ms. Seidenschmidt that the checks would be
deposited, but failed to actually cash the checks until February 23, 2009, when her
supervi.sor personally brought the matter to her attention again.

New procedures for handling checks were implemented in March 2009; after
March 2009, individuals who handled checks were required to maintain a log of
processed checks that included the payer's name, amount of the check, check
number, date received, and a copy of the check. Checks were to be sent to Payroll
for deposit on a daily basis and were to be kept locked in a safe. In October 19,
2009, agency-wide procedures for entering COBRA payments were implemented.



CONCLUSIONS OF LAW

a t
prove Appellant's due process were observed, that it substantially
complied with the procedural requirements established by the Ohio Revised Code
and Ohio Administrative Code in administering Appellant's discipline, and that
Appellant committed one of the enumerated infractions listed in R.C. 124.34 and on
the disciplinary order.

With regard to the infraction(s) alleged, Appellee must prove for each
infraction that Appellee had an established standard of conduct, that the standard
was communicated to Appellant, that Appellant violated that standard of conduct,
and that the discipline imposed upon Appellant was an appropriate response. In
weighing the appropriateness of the discipline imposed upon. Appellant, this Board
will consider the seriousness of Appellant's infraction, Appellant's prior work record
and/or disciplinary history, Appellant's employment tenure, and any evidence of
mitigating circumstances or disparate treatment of similarly situated employees
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R.C. 1 Removal
language used to describe the corresponding charges in the pre-disciplinary notice,
the substance of the allegations prOVided Appellant with sufficient notice as to the
conduct being relied upon to allow her to respond to the charges at her pre
disciplinary hearing. No charges were contained in the R.C. 124.34 Order of
Removal which were not referenced in the pre-disciplinary hearing notice.

Accordingly, I find that Appellant had notice of the charges against her and
an opportunity to respond to those charges. I further find that Appellant's due
process rights were observed and Appellant's Motion to Vacate is hereby DENIED.
Appellee s.ubstantially complied with the procedural requirements established by the
Ohio Revised Code and Ohio Administrative Code in effectuating Appellant's
discipline.



The second charge upon Appella.nt's removal was based was that she
represented that she deposited or would deposit premium check(s) for a COBRA
enrollee to interested parties, including the enrollee, but did not do so in accordance
with her representation, and that such misrepresentation constituted a neglect of
duty and/or failure of good behavior. Evidence and testimony contained in the
record indicated that Appellant was contacted on or about January 6, 2009, by Dee
Seidenschmidt, Director of Personnel and Ben·efits for the Ohio Bureau of Workers
Compensation, on behalf of Theresa Schaefer regarding uncashed COBRA checks;
although Appellant told Ms. Seidenschmidt that the payments would be processed
and deposited by Friday, January 9, 2009, they were not processed or deposited by
that date. Appellant was again contacted by Ms. Seidenschmidt on January 20,
2009, and assured her that the had been processed when they had not.
Ms. Seidenschmidt contacted on January 2009, and Appellant

be processed and deposited



The third charge upon which Appellant's removal was based was that
Appellant misrepresented to an agency investigator that there was only one delayed
or unprocessed COBRA premium check despite having reason to know that this
was probably inaccurate; Appellee alleged that this conduct constituted dishonesty
or failure of good behavior. Appellee conducted an investi.gatory interview with
Appellant on or about March 4, 2009 (Appellee's Exhibit 25) specifically aski.ng
during that interview if the processing of any payments other than Theresa
Schaefer's had been delayed, as well as whether there were currently any
pa.ym.ents waiting to be processed that were outside the normal time frame.
Appellant answered that Ms. Schaefer's checks should have been the only ones
with a delay in processing and that there were no other payments outside the
normal time that were waiting to be processed. She testified that she

"processed" to mean that a payment had been entered into the system
deposit and
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incompetency. Testimony the record indicated that
Appell.ant transmitted the perti.nent information in response to Nancy Kelly's request
for information from Appellant on the status of the TRAVIS system's coverage of
former employees. Appellant sent the requested information through the State
email system and Ms. Kelly retrieved the information through the State email
system. In order to access the State email system, either from an office computer
or from a remote location, a user must log into the system with a State 10 and
password.

Testimony established that it was common practice to send information
containing this type of information between employees using the State's email
system. No evidence was presented to indicate that Appellant transmitted sensitive
information to an email address outside the State',s secure system. Appellee failed
to provide testimony or evidence to establish it had an established standard of
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