
that been timely and properly
Recommendation of the Administrative Law Judge.

it is hereby ORDERED that Appellee's removal of Appellant from her
posItIon of Investigation Supervisor 1 is AFFIRMED, due to Appellant's failure to
demonstrate a causal connection her filing ofthe requisite \vhistleblower reports and
her probationary removal from her position, pursuant to Ohio Revised Code Section
1 1(D).



REPORT AND RECOMMENDATION

the ..... "in"r·,.,.nll" Personnel Board of Review:

This case came to be heard on December 6, 2010, July 6, 2011 and July
2011. A status conference was also held on August 3, 2010. Present at hearing
was Appellant, who was represented by Daniel H. Klos, Attorney at Law. Appellee,
Ohio State Racing Commission (OSRC), was present through its designee, John
Izzo, then-Deputy Director and Legal Counsel for OSRC, at Day One of hearing.
Appellee had no designee at Days Two and Three of hearing. Appellee was
represented at various times during the development of the instant record by
several Assistant Attorneys General including: Michael C. McPhillips; Timothy M.
Miller; Rema A. Nicole S. Moss; and Philip Judy.

were on or before



and Mr. (Appellee's then-Appointing Authority)
removed quadrennial transition of state government.
there was an unusual amount of transition in Appellee's counsel. As

well, the transcript requested by the parties was delayed due to external intervening
circumstances. Finally, respective counsel needed several extensions of time to fHe
their briefs, due in part to the complex subject matter involved in this case.

It should be noted that counsel for both parties performed well in this case and
are to be commended. This is pa.rticularly so, given the complex subject matter of
this case and given the other variables that seemed to arise with some frequency
during the pendency of this appeal.

Of note
OSRC.

that none of the four principal players in this matter still work for the
four principal players are: Appellant; Nicolasa (Nikky) Roberts, a

one of Appellant's subordinates and antagonist;
Deputy Director, Counsel and

CONSOLIDATED STATEMENT OF CASE AND FINDINGS OF FACT



Rick A. Conteen served as a Racing Inspector during the term of Appellant's
employment with the OSRC and was another of Appellant's subordinates.

John Winkel served as a Racing Inspector Supervisor during the term of
Appellant's employment with the OSRC.

Doug Thomas served as a member of the OSRC Administrative Staff duri.ng
the term of Appellant's employment with the OSRC.

Appellant appeared to
and substantive



past """"""",""...., .."""'"
To

becoming comfortable and friendly
relationship, there is an expectationthat

tips will OSRC personnel regarding perceived violations. These
include tips regarding "blood gassing" of race horses with bicarbonate of soda ­
resulting in an improper increase in stamina, use of the "DEA Schedule 1" drug
Aminorex on horses, or of other improper medications or enhancements
administered to horses before races or regarding the presence of improper
equipment that might be used to administer same.

However, the record also reflects that the OSRC can neither abdicate its
duties nor be too lax and amiable with its regulated constituencies. In other words,
the record reflects that a natural tension exists between those regulating and those
regulated and this tension likely cannot be eliminated without adversely impacting
the regulatory mission of the OSRC.

as an Investigation
position was



inspectors
forms and reports to

improve of informafio·n maintained. Sees that
the Commission office at each track and fair is provided with all
necessary forms, supplies, and equipment to perform their duties.

Rank Three constitutes a suggested 15 percent of Appellant's time and states:

Represents appointing authority at commercial racetracks and county
fairs. Assumes responsibility and prepares necessary documents and
data required for the Attorney General's Office relative to Commission
hearings and meetings. Collaborates with all local police agencies
regarding investigations involving Commission licensees. Participates
in sensitive and/or compl.ex investigations involving court action.

""'1"'tt"V'\lnlt"'l" ....""' ... u,,....,. ...... ,-_ .... _".- and



was removed for
implication, with Ms. Roberts' union).

a
Il\ppellant reinforced

her plausible argument that she
OSRC (and. also, by

Soon after Appellant began her employment with the OSRC, Deputy Director
John Izzo, who served as Appellant's formal supervisor, expressly tasked Appellant
to "watch" Ms. Roberts, including Ms. Roberts' comings and goings. Further, Chief
Inspector Steve Zapar, who, at times, served as Appellant's functional supervisor,
asked Appellant to "keep an eye" on Ms. Roberts' timekeeping and on her activities.

The level of scrutiny that Appellant reasonably expected she was to utilize,
combined with a multi-year history of Ms. Roberts' lax timekeeping or apparent
abuse of (prior Appellant's coming to OSRC), also took this matter out of

."'"',......'r" •• C"',........-". """nt.... """rl'''''''''1''.''''''" and ..._.....,_......._-



However, Appellee presented credible evidence into the record that some
problem may have existed with Appellant's performance and with her
comportment/demeanor around OSRC personnel and around the various personnel
regulated by the OSRC.

Appellee also presented some troubling, albeit somewhat hearsay based,
evidence that Appellant may also have had improper or questionable contact with
her subordinate Rick Conteen concerning text m.essages outside of business hours
for non-business reasons that may, or m.ay have been

a



CONCLUSIONS OF LAW

This case presents this Board with the question of whether this Board should
affirm the actions of an appointing authority, where its employee h.as met her prima
facie burden under R.C. 124.341 where the appointing authority has also
SatIISTIE~a the necessary uphold a probationary removal under

,.,-""" and reasons set



to justify a probationary
removal for "unsatisfactory simply comparable to the level of
dissatisfaction (and corresponding proof) that an appointing authority would have to
have, in order to justify the removal of a classified employee who had successfully
completed his or her probationary period.

Stil" even for a probationary removal, the appointing authority must meet
some threshold, when the appointing authority is a party to a whistleblower appeal
timely filed with this Board.

In this case, the OSRC has demonstrated its dissatisfaction with Appellant's
service in several areas (please see Consolidated Statement of the Case and
Findings of Fact at p. infra). Appellee's proof regarding Appellant's alleged acts

would not withstand requisite of proof
a classified -_........... ,...,... _'...............,1_"'_-



(and
"unsatisfactory".

Because Appellee met its burden of production and because Appellant did not
prove that Appellee removed her for filing her reports, Appellant failed to meet her
burden of proof in this case. Thus, this Board should affirm Appellee's action, in
accordance with the provisions set forth in R.C. 124.341 (D).

To put this matter in perspective, this Report and Recommendation should not
be seen as adverse to the OSRC. The OSRC has a difficult job to perform under
the best of circumstances. Further, the OSRC faces the daily battle of balancing
the need for regulation and enforcement with the need to be sensitive to the
viewpoints of its regulated base.



At bottom, however, the quantum to satisfy R.C.
124.27's threshold of "unsatisfactory service" during a probationary period is slight.
Given this threshold, Appellee has met same, has successfully rebutted Appellant's
prima facie case, and has withstood Appellant's attempts to refute Appellee's case­
in-chief. Accordingly, Appellant has failed to meet her burden of proof and, so, this
Board should affirm Appellant's removal, pursuant to R.C. 124.341 (D).

RECOMMENDATION

I respectfully RECOMMEND that the State Personnel Board of
AFFIRM REMOVAL Appellant from her position of

rtL""'t.rV\L""'t.I'... ,... ... r'......... ,.... a causal


