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ORDER

This matter came on for consideration on the Report and Recommendation of the
Administrative Law Judge in the above-captioned appeal.

After a thorough examination of the record and a review of the Report and
Recommendation·ofthe Administrative Law Judge, along with any objections to that report
which have been timely and properly filed, the Board hereby adopts the Recommendation of
the Administrative Law Judge.

Wherefore, it is hereby ORDERED that the instant appeal be DISMISSED because
Appellant waived her right to claim classified civil service status and because the evidence established
that the Appellant, as a Principal Gifts Officer at the University of Toledo, was in the unclassified
service pursuant to O.R.C. §§ 124.11 (A)(7)(a), 124.1 1(A)(9) and 124.11 (A)(30).



REPORT AND RECOMMENDATION

To the Honorable State Personnel Board of Review:

This case came on for record hearing on October 29, 2010 and concluded
upon the simultaneous filing of post hearing briefs on February 25,2011 by both the
Appellee and Appellant. The Appellant, Annie Sawicki, was represented at the
record hearing by Renisa A. Dorner, Attorney At Law. The Appellee, University of
Toledo, was represented by Joseph N. Rosenthal and Komlavi Atsou, Assistant
Attorney Generals.

This case came on for consideration on July 21,2010 via a procedural order
that was issued that, based upon the information contained the record, this Board

possess subject over Removal an unclassified
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STATEMENT OF THE CASE

University in a similar capacity. also holds a a
Master's degree Music from West Virginia University. Additionally, the witness
holds a designation as an Advanced Fundraising Executive from the Association o·f
Fundraising Professionals.

The witness stated that the approximate enrollment at UT is 23,000 stud.ents.
UT has five campuses, two of which are the primary campuses: the main academic

campus and the Health Science Campus. It was noted that the Health Science
Campus is four miles south of the main campus. The main campus has the
following schools: Engineering., Arts and Sciences, Education, College of Law,
Health Science and Human Service, and Business. The Health Science Campus
contains the Colleges of Pharmacy, Medicine, and Nursing.

witness described his primary responsibility as d.eveloping strategies for
overseeing as as



witness that Appellant, Sawicki. The Appellant
came to UT as the Principle Gifts Officer (PGO) for the College of law and then
became the PGO for the College of Nursing. The witness said there are five PGOs
at UT. The Appellant reported to Mr. Newman, and Mr. Newman in turn reported to
the witness. The witness stated that the Appellant went to the Health Science
Campus in approximately January 2009.

The witness stated that PGOs are expected to fundraise, on average, $5MM
per year. PGOs also are expected to work with the highest donors in order to
secure si.x-plus figure gifts. PGOs are responsible for identifying, soliciting, and
closing gifts. All money received goes to the UT Foundation for administration.
While at the College of Law, the Appellant reported directly to Ms. Belinda Cook,
and Ms. Cook in turn reported to e that o·f the

are PGO a
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r"\r"\"'lll""'llnT as a PGO. The witness was asked

which "The unclassified position of Gifts Officer serves
the will of the appointing authority. The witness stated that the Appellant never
talked to him as to what this sentence meant or what the unclassified service is, and
she never asked him any questions as to what this statement meant. The witness
described "at will" as, "If someone would come in someday and say, 'I don't like the
way you're sitting, then you're gone." The witness had no reason to believe that the
Appellant did not understand what this terminology meant, and he was sure the
Appellant understood what the terminology meant.

The witness then read paragraph five in Exhibit 1, which states:

By accepting this offer of unclassified employment, you acknowledge
this position faUs within the unclassified service in the State of
Ohio and as does not a any with

of your
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Development has level

bigger A Director of Development is usually a less fundraiser.
The witness stated that no PGO existed at the College of Nursing before the
Appellant arrived.

The witness stated that the Appellant had independent duties. A PGO could
go out to lunch and dinner without approval to meet with cHents. However, long
distance travel required approval by either the witness or Mr. Howard Newman, the
Appellant's immediate supervisor.

The witness was then shown the Activity Reports in exhibit 5 and asked
where the reports are for the most recent six months. The witness stated that he
had no idea. When asked if he was involved in the selection process of which
Activity Reports to choose to present at the hearing, the answered in the

but he stated that he did not reports supply.
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the gO-day notice

a
her actual termination letter, Appellee's Exhibit

forth in her offer letter.

As a PGO, the Appellant said she maintained offices in both the College of
Law and in Driscoll Hall. While at the College o·f law, the Appellant said she
worked in conjunction with then Dean Ray of the law school to oversee and
implement activities toward the end o·f soliciting gifts for the College, as well as
programs and other things for the College. Additionally, the AppeUant was
responsible for scheduling high-end donor meetings. The Appellant was asked. to
give examples of high-end donor meetings that she scheduled, and she named her
involvement with donations in memory of Judge Melvin Resnick. The Appellant
stated that she worked with Ms. Belinda Cook on this project. The Appellant

'~~'~L"-J:~"-A Ms. Cook to be the Mr. Howard Newman of the main campus.
a Prosecutor is

was to



is a
trained togeth.er. The Appellant events to take _
Center (UTMC) to the Wright Patterson Air Force base Dayton, Ohio to see what
technology the military is using and see how it can be incorporated into UTMC. It
was noted that although these people were not donors, it was part of cultivation.
Also, the Appellant planned an event on April 21 st, 2010 where the local community
could visit and see what such a center would look like. Some of the guests were
high-end donors. The Appellant stated that she never did any independent work on
this project. The Appellant said she was successful in having high-end donors
attend the event, but she does not know if the donors came through because she
had a hip replacement on April 29, 2010 and was no longer in the loop.

The Appellant then described the transplant immunology project.
Appellant that UT has world-renowned kidney wlJ~JVIt.A.lh;;JLv

was
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it is of a PGO.
position descritpion identified soliciting, identifying,. and closing deals,
and said she was partly engaged these functions while at UT.

The Appellant was then shown Appellee's Exhibit 5, which are samples of
Acti.vity Reports that the Appellant was required to submit to Mr. Snyder. The
Appellant submitted these reports every month on a monthly basis. The Appellant
described her understanding of "qualification" as, "If you visit somebody and you
think, okay, well they have eight polo horses versus one polo horse, you know that
leads you to believe that maybe there's a financial capacity for a larger gift." The
Appellant agreed that she must identify if a prospective donor is capable of giving a
gift and what kind of gift that may be. When going through Appellee's Exhibit 5, the
Appellant stated that she never had autonomy and had very little i.nput. Moreover,
Ms. stated that it usually four to six before receiving



The witness was shown Appellee's Exhibit 3, which is a job description of the
Appellant's position. The witness identified the Appellant's principal duties as
identifying, cultivating, soliciting, and closing gifts of philanthropic contributions for
the College of Nursing. Additionally, the Appellant raised funds that were not of the
major gift magnitude in her efforts to build a constituency of donors for the College
of Nursing. Mr. Newman stated that there was a reorganization of roles within the
Health Science Campus to give UT's Development Officers more exposure to the
medical. center and to certain specialty areas in medicine. Due to this
reorganization, the witness stated that in addition to the College of Nursing, the
Appellant was assigned to the simulation center and to the immunology and
transplantation project.



on
meetings that

meetings were collaborative in

The witness was then shown Appellee's Exhibit 5, which contains Activity
Reports. The witness was asked what "stewardship visits" are in the April 2009
report. The witness characterized such visits as the retention or cultivation of an
existing donor, and the witness stated that the PGO, the Appellant in this case,
makes the determination as to who to visit each month.

The witn.ess then described the Appellant's involvement the simulation
project. The Appellant worked closely with Ms. Pamela Boyers, the special
assistant to provost Gold, in trying first to understand what the project was all

of Appellant's was of the



9,000 donors was
to the College of Nursing, the stated that

Appellant principally led the effort to shorten the list to 200, but she worked with
Dean Gaspar in doing. so, and there was a dotted-line relationship between the two
individuals. When questioned about the heart-to-heart stethoscope project, the
witness said the Appellant asked for approval because resources were in short
demand. The witness stated that he and the Appellant talked and approved
strategies, but she was g.iven a great deal of latitude to implement the courses of
action that she considered to be appropriate.

When asked about the Appellant's trip to Florida, the witness stated that he
did not attend, and he was not aware of who made all the personal arrangements

~r''''~''''~'''''''''I''I''''''' donors are
are
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minor was yet for
about the transplant immunology event, the witness that not ho
named event. Mr. Newman recalled that the Appellant had to get approval for
the logos on the invitations, and she had to abide by university guidelines. The
witness also stated that the donors chose where their money goes, not the
Appellant. Furthermore,. the witness stated that although the Appellant could have
chosen the colors of the invitations on her own, it would have been wiser for her to
get consensus from her boss.

On re-direct examination by Appellee's counsel, Mr. Newman was shown
Appellant's Exhibit A, which is a work-cha.rt, and Mr. Newman stated that a Director
of Development is an at-will unclassified position in all colleges. The witness stated
that Appellant's Exhibit K was a proposal to management make some
modi·fications existing positions to take advan.tage of the the people in

V"\"""''''.''I'.,'''r"\1'''' so ca.n be more



was shown Appellee's Exhibit 1 she as an offer
letter to an unclassified employee. When asked how she knew this offer letter to be
for an unclassified employee, the witness pointed out the following: 1) the first
sentence says, "I am pleased to offer you a position ... " 2) the second sentence in
the fourth paragraph that discusses how unclassified position.s are at-will, 3) the fifth
paragraph refers to the position as being unclassi.fied, and by accepting the position,
the individual acknowledges that he or she is taking an unclassified position, and 4)
the letter states there is to be ninety (90) days' termination notice, which is
appropriate for unclassified employees, but classified employees only receive
fourteen (14) days' notice.

When asked if UT would issue the Appellant a new offer letter if she transfers
to another college to occupy a position as PGO, the witness said there should be
offer letters if a person changes positions, but there are some areas that allow for

as business needs arise. institutional
are moved from a

new



On was shown 1
indicates that the offer to the Appellant is the College of

Law. The witness is unaware of any similar letter that indicates the Appellant is the
PGO for the College of Nursing.

The witness stated that Appellee's Exhibit 2, the Staff Personnel Action form
that is used to place someone on payroll, is not a document that the Appellant
would have seen.

The witness was then shown Appellee's Exhibit 6, which is UT's vacation
policy. The witn.ess stated that she never gave this document to the Appellant The
witness said this document was changed in August 2009 by the senior leadership

was for two thirty-day timeframes for all employees to view and
on being signed by Dr. Jacobs, UT's president. The witness stated

prior August the
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stated duties changed went the
College of Nursing, and the transplant immunology and simulation projects were
designed by her nor solely pursued by her. The Appellant testified that she was told
to focus on those programs, and she had to seek approval for everything. she did for
those two projects. The Appellant said that the times she did not seek approval,
she was puni.shed. When asked for examples, the Appellant said that she had to
change the title "Transplantation and Gift of Life" because the school did not want to
reflect Catholic stigma or values that are associated with such a title. Ms. Sawicki
stated that she also had to change the font in which Dr. Jacobs' name was printed
and how it was presented. The Appellant also had to create a twenty (20) page
program summary of the event, and she had to give the program summary to Mr.
Newman for approval.

Appellant stated that she thought she had three bosses: Dean Gaspar,
at some level Vern Snyder.

at



witness stated she did had to be approved in the
College of Nursing, including her identification of potential donors. For a potential
donor to be approved, the A.ppellant said she had to fill out paperwork that had to be
approved by another division. The Appellant said she could bring names forward to
be approved by other people, such as Chris Spengler, the Director of Advancement
Relations. The Appellant said she did some, but not all, of the research and
footwork to identify individuals to pursue. The Appellant identified Dean Gaspar,
Howard Newman, Vern Snyder, and emeriti professors as others with whom she
would work.

The Appellant said going to dinner, breakfast, or lunch with potential donors
had to be approved in advance. The Appellant then elaborated on the list of 9,000
potential donors that was given when she came to the College of Nursing. The
Ms. Sawicki it was down of list

was



Both a of Development and a Principle Gifts Officer are u·nclassified
positions that serve at the will of the appointing authority.

Only unclassified employees receive offer letters at the University of Toledo,
and the Appellant received an offer letter. An offer letter to unclassified
employees is an offer of employment that includes a salary and start date.
The offer is subject to approval by the Board of Trustees, a background
check, employment verification, and pre-employment verifications such as
drug screens. The letter also contains a statement that the position is
unclassified, and as such, the employee is at-will. The letter states that the
individual should contact Human Resources if he or she does not
understand. Finally, the letter is signed by the appointed authority. In
contrast, a welcome letter to a classified employee welcomes the classified
employees to the University of Toledo. The letter confirms that the individual

to gives the individual the date of The

a
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11.The Appellant understood that her position in the College of Nursing was an
unclassified position.

12.A gO-day termination notice is appropriate for unclassified employees at UT,
but classified employees only receive a 14-day notice. The Appellant's
termination letter conformed to the gO-day notice that was set forth in her
offer letter, which was the required notice for an unclassified employee.

13. No Principle Gifts Officer position existed at the College of Nursing prior to
the Appellant's arrival.

14.The Appellant never saw Professional Staff Position Description of a
1-.I"'lil""\"II""\'I'"'\ Gifts as it ,...t"'I'""""""''' in

1
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20. did not
policy extended to the Appellant.

.'-I.v'.........""" that unclassified vacation

CONCLUSIONS OF LAW

The determination of the Appellant's status as a classified or unclassified
employee while employed by the University of Toledo will mandate the outcome of
this appeal. As was previously stated, the Appellant was removed as an
unclassified employee pursuant to Ohio Revised Code § 124.11 (A) (7) (a),
124.11 (A) (9), and 124.11 (A) (30). The burden is on the Appellee to prove, by a
preponderance of the evidence that the Appellant was serving in the unclassified
service at the time of her termination. If the Appellee meets this burden, then the
case be dismissed because this Board has no subject matter jurisdiction over

Appellee to then
was removed



With respect to the options listed in R.C. 124.11 (A)(7)(a), I find that the
testimony presented, and the evidence contained within the record, indicated that
the "administrative officer" option was tHe only option that was potentially applicable
in this case. Since the term "administrative officer" is not defined within the context
of R.C. 124.11 (A)(7)(a), and since case law has not directly addressed the issue of
what constitutes an "administrative officer" under this Code provision, this Board
should apply the ordinary meaning of the term "administrative officer" to determine
whether the Appellant held an administrative officer position pursuant to R.C.
124.. 11 (A)(7)(a).

The Appellee also asserted that the Appellant served as an unclassified
employee R.C. 1 11 reads as fo·llows:



a
or a (work)(officers)(personnel) having an auxiliary or

advisory relationship to the stated objective of an organization.

The above definitions indicate that an "administrative officer" would be an
employee charged with duties involving the implementation o·f specific functions,
programs, or goals of an organization. Thus, an "administrative officer" would be
noted as an agent of the administration, which would have a significant level of
authority to initiate action and would perform duties, the nature of which would
require the organization to rely upon the employee's personal judgment and
leadership abilities.

The testimony revealed that Annie Sawicki's first essential job duties while a
Principle Gifts Officer at the College of Law is to cultivate, solicit, and close high
potential donors. PGOs are expected to fundraise, on average, $5MM

PGOs work order to secure six-plus figure
PGOs are gifts.



While at the College of Nursing, Sawicki at least partially continued to
perform the job duties of identifying, cultivating, and soliciting donors. For example,
while at the College of Nursing, Sawicki was given a list of 9,000 alumni, which she
sorted through to determine potential donors. The Appellant shrunk the list to 200,
but the facts are in dispute as to the degree of independence given to Sawicki when
narrowing down the list. In addition to identifying, cultivating, and soliciting donors,
Sawicki also worked on other projects while at the College of Nursing. For example,
the Appellant worked with the Inter-Professionallmmersive Simulation Center and
took leaders of the University of Toledo Medical Center (UTMC) to the Wright
Patterson Air Force base in Dayton, Ohio to see what technolog.y the military is
using and how such technology can be incorporated into UTMC. The people on this
trip were not donors. Further, the Appellant planned an event for April 21 2010
where the local community could visit and see what the Simulation Center would

Appellant's the Simulation Center
The when
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approximately a
few dozen potential donors, and continued to submit Activity Reports to her
superior, just as she did while a Principle Gifts Officer at the College of Law. The
Appellant's supervisor at the College of Nursing, Mr. Newman, did not attend the
vast majority of these meetings, and the Appellant was acting on behalf of the
university when she attending these meetin.gs. Mr. Newman did not oversee the
Appellant on a day-to-day basis. Thus, the Appellant had some degree of discretion
and autonomy in the performance of her duties while at the College of Nursing, and
the Appellant's superiors relied on her skills. Therefore, the Appellant occupied an
"administrative officer" position pursuant to R.C. 124.11 (A)(7)(a). Furthermore, the
Appellant stated that she believed she was a Director of Development at the
College of Nursing at the time of her termination from UT, however the evidence
revealed that the Director of Development position is also an unclassified position.



R.C.1
was

(A) unclassified service shall comprise the following positions,
which shall not be included in the classified service, and which shall
be exempt from all examinations required by this chapter:

(9) The deputies and assistants of state agencies authorized to act
for and on behalf of the agency, or holding. a fiduciary or
administrative relation to that agency and those persons employed by
and directl.y responsible to elected county officials or a county
administrator...

An "administrative relationship" as defined by Ohio Administrative Code §
124-1-02(C) generally means a relationship where an employee has substantial
authority to initiate discretionary action and/or in which the appointing authority must
rely on the employee's personal Judgment and leadership abilities. The average

possess such or delegated such discretionary
\A't"\l"'\l'l""""""r one an to is a



protection of the classified service. doctrine the defense of
waiver should applied in this matter. The evidence an.d testimony revealed that
the Appellant did knowingly accept a position as a Principle Gifts Officer with the
College of Law as an unclassified employee, although the Appellant contents that
she did not understand what such a pos.ition was. However, the acceptance letter
stated that the Appellant signed stated that Sawicki was to contact Human
Resources for a full explanation if the meaning of unclassified civil service status is
unclear, and Sawicki never asked for clarification. As a result, the Appellee can
assert a defense of waiver.

In addition, R.C. 124.03{A)(1) states, "In determining whether an employee is
in the unclassified civil service, the State Personnel Board of Review shall consider
the inherent nature of the duties of the employee's classification during the two-year
period immediately preceding the appointing authority's appealable action relating to

As such, that Ms. Sawicki was a Principle
'-'U"",,,U-JL 1



CONCLUSION
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